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PROCEEDINGS 
THE BAILIFF: 

All rise for the jury, please. 
(Whereupon the jury joins the 
proceedings at this time.) 

THE LAW CLERK: 

Recess is over. Court will come to 
order. 


THE COURT: 

Please be seated. 

Mr. Murray, are you ready to continue 
with your cross? 

MR. MURRAY: 


Yes, Your Honor. 

Good afternoon. Your Honor, ladies and 
gentlemen of the jury. Professor. 

CROSS-EXAMINATION 


BY MR. MURRAY: 

Q. Professor, when we broke for lunch, we were 

looking at a U. S. News & World Report that was in 
your reliance materials. Page 63. 

MR. MURRAY: 

Carl, can you put that up? Scott 

Exhibit 0368.04. 

May we publish. Your Honor? 

THE COURT: 

You may publish. 

EXAMINATION BY MR. MURRAY: 

Q. And we were looking at the tobacco industry 

reply to Dr. Heller, who was the Director of the 
National Cancer Institute. 

Carl, would you highlight the first paragraph 
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— well, the second paragraph, not the one in 
italics but the next one under there. 

This is a statement by Dr. Clarence Cook 
Little of the Tobacco Industry Research Committee of 
July 12, 1957, apparently, in response to a report 
of the Surgeon General. 

And Dr. Little says, "The statement issued 
today by the Surgeon General adds nothing new to 
what has been known about the cause of lung cancer. 
It reflects the opinions of some statisticians and 
the relatively few experimental scientists who have 
actively charged that cigarette smoking is a cause 
of lung cancer." 

Now, Carl, would you highlight for me in the 
next — in the next column the second full paragraph 
beginning with "Many experiments...." And we can 
blow that up. 

"Many experiments on inhalation of cigarette 
smoke in animals have failed to produce a single 
cancer similar to the most prevalent type of lung 
cancer in humans. This and other facts show the 
need for continued unbiased research into the causes 
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of cancer and other diseases." 

Now, Doctor, in your review of material over 
the years, can you confirm for me that that was a 
consistent theme of the tobacco industry, that is, 
that more research needs to be done? 

A. Yes, that was a consistent theme of the 

tobacco industry. 

Q. And in this case he's talking about animal 

experiments which have failed, thus far, to prove 
the relationship between cancer — I mean, between 
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smoking and lung disease? 

A. Well, that's how he characterized it. Of 

course, I'm not a medical expert. I don't know 
whether the — Dr. Graham, for example, conducted 
them — whether he considered them a failure or not. 
MR. MURRAY: 

Thank you. 

Carl, would you put up Scott 0369.04. 

May we publish. Your Honor? 

EXAMINATION BY MR. MURRAY: 

Q. This is also from your reliance materials, 

being an article in Time magazine of July 15, 1966. 
MR. SHOLES: 

No objection. 

THE COURT: 

You may publish. 

EXAMINATION BY MR. MURRAY: 

Q. Now, this article is entitled "RESEARCH, 

Dogs, Death & Smoking." And it reports about animal 
experiments conducted by Dr. Oscar Auerbach at the 
Veterans Administration Hospital in East Orange, New 
Jersey; is that correct? 

A. Mr. Murray, I can't read it, I can't see it. 

Q. I'm sorry. 

Carl, would you blow up, please, the first 
paragraph in the middle column. 

And this talks about research on dogs with 
smoking; is that correct? 

And pick up the rest of that paragraph for 
him in the next column, please, Carl. 

And it discusses "In an attempt to link lung 
cancer and smoking. Dr. Auerbach turned on man's 
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best friend, specifically the trusting little beagle 
adult," huh? 

Carl, would you highlight beginning down in 
the next paragraph "Beagles were chosen because...." 
and just highlight through the end of that 
paragraph. 

"Beagles were chosen because their lung 
structure resembles humans', and the twelve- 
cigarette daily dosage was considered the equivalent 
of heavy smoking in man." 

Now, this is the type of experiment that Dr. 
Little was talking about several years prior in the 
U. S. News & World Report article that we just 
looked at? 

A. I really don't know what Dr. Little was 
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referring to. I mean, there were animal studies 
done with mice and with dogs. It may have been, but 
I don't know precisely what he was referring to. 

Q. That's fair enough. Doctor. Thank you. 

Carl, would you begin — Would you highlight 
the next paragraph beginning with "Massive Damage." 

Now, here, in Time magazine on July 15, 1966, 
in an article that you rely upon to support your 
opinions, says "Massive Damage. Postmortems 
revealed that the lungs of the nonsmokers," meaning 
the nonsmoking beagles, "were entirely healthy. 
Damage to the smokers' lungs was massive. The lung 
tissue of the last two dogs to die spontaneously was 
so completely destroyed that doctors had difficulty 
evaluating what had happened. In the others, 
reported Dr. Auerbach, the changes in the lungs were 
remarkably similar to the effects of emphysema in 
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man. The experiment had not continued long enough 
to see whether cancer would develop." 

Now, The Tobacco Institute responded to that; 
did they not? 

A. I don't recall. 

Q. Let's look at the next paragraph and see if 

that will refresh your memory. 

Carl, would you highlight beginning at 
"Critics...." through the next page where it says 
"...that humans smoke differently." 

"Critics, including The Tobacco Institute, 
Inc., as well as many doctors, quickly pointed out 
that beagles are not —" 

Would you go to the next page, Carl? 

"— are not humans, and more important, that 
humans smoke differently." 

So that was The Tobacco Institute's answer to 
animal experiments that showed massive damage to 
animal lungs; is that correct? 

A. Well, I think the sentence read that The 

Tobacco Institute and a lot of medical people said 
that. But that's what it says. 

Q. Well, but that was The Tobacco Institute's 

response; wasn't it? 

A. According to the report, yes. 

MR. MURRAY: 

Now, Carl, would you go to Scott 
0370.04. 

EXAMINATION BY MR. MURRAY: 

Q. Now, Doctor, this is also from your reliance 

materials, being a Newsweek article of January 20, 
1964 . 
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And, Your Honor, may we — Well, other than 
for the date, I don't need that first page. 

You'll accept that the date was January 20, 
1964, Doctor? 

A. Yes, if you say it is. 

MR. MURRAY: 

Would you go to the next page, Carl, and 
put it on the monitor? 
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And may we publish. Your Honor? 

MR. SHOLES: 

No further objection. 

THE COURT: 

You may publish. 

EXAMINATION BY MR. MURRAY: 

Q. Now, Doctor, this article in Newsweek is 

reporting on the Surgeon General's report of 1964; 
is that correct? 

A. I believe it is, yes. 

Q. In which the Surgeon General's panel reported 

that cigarette smoking is a health hazard; is that 
correct? 

A. Yes. 

MR. MURRAY: 

Carl, would you highlight the third 
paragraph in the first column, "Cigarette 
smoking...." 

EXAMINATION BY MR. MURRAY: 

Q. This is a quote. "Cigarette smoking is a 

health hazard of sufficient importance in the United 
States to warrant appropriate remedial action." 

And that's the conclusion of the panel; is 
that right? 
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A. I believe that's correct, yes, sir. 

MR. MURRAY: 

And then go over to the third column and 
highlight, Carl, if you would, and highlight 
the sentence beginning "Smoking is 'causally' 
related...." 

EXAMINATION BY MR. MURRAY: 

Q. And this Newsweek article reports that the 

panel concluded "Smoking is 'causally' related to 
lung cancer in men, outweighing all other factors, 
including air pollution, in this disease, which 
claimed 41,000 Americans in 1962. (Although 
information on the effects of smoking on lung cancer 
in women is less extensive than for men, the 
evidence 'points' in the same direction)." 

And then highlight the next paragraph that 
begins "Cigarette smoking...." 

"The panel reports further that cigarette 
smoking is one of the most important causes of 
chronic bronchitis in the U.S." 

And that's consistent with what you've told 
by the jury? That by the late fifties, early 
sixties, bronchitis was established as causally 
related, huh? 

A. Certainly, I don't recall whether I told the 

jury that. But that's precisely what the American 
public was told, yeah. 

MR. MURRAY: 

And then, Carl, go down to the — go 
down two paragraphs to "Cigarette smoking is 
associated with...." 

EXAMINATION BY MR. MURRAY: 
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Q. "Cigarette smoking is associated with a 70 


http://legacy.library.ucsfSdu/tid/(Wt|^^Q^|aidlhdustrydocuments. ucsf.edu/docs/pzgl0001 



2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 
29 


percent greater risk of heart attacks in men — the 
nation's Number 1 killer (577,000 deaths in 1962). 
But, the report cautioned, 'It is not clear that the 
association has causal significance.'" 

Now, would that indicate. Doctor, that as of 
1964, even the Surgeon General had not concluded 
that there was causal — a causal link between 
cigarette smoking and heart attacks? 

A. Yes. 

Q. So your testimony to the jury earlier that 

that had been established by 1960 is not consistent 
with what the Surgeon General found in 1964? 

A. Well, what I said earlier was that there was 

— there were associations drawn between smoking and 
a great many other diseases. And that the — that 
in the fifties and sixties, the association between 
smoking and these other diseases was becoming 
stronger and clearer. 

There was certainly lots of reports drawing 
the connection and, clearly, the public was making 
the connection between smoking and heart disease 
prior to the — prior to the Surgeon General's 
pronouncement here. He says it's not clear, but he 
doesn't say there is no possibility of it. 

Q. Now, Doctor, with your permission, on the 

next page, I'm not going to ask that it be published 
to the jury, but do you have that in front of you? 

A. What is that, Mr. Murray? 

Q. The next page of this Time magazine, I mean, 

Newsweek article of — 

A. January 11th? January 20th, 1964. 
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Q. — January 20th, 1964. 

A. Yes. 

Q. And would you look in the third column and 

read along with me to make sure that I read this 
correctly? 

"Representatives of the tobacco industry had 
been permitted in the auditorium with newsmen." 

And there they're referring to the auditorium 
where the panel released its conclusions; is that 
your understanding? 

A. I see that, yes. 

Q. Okay. "By afternoon, they had their press 

releases ready and delivered to news media. Quote, 
'This report is not the final chapter,' closed 
quote, said George V. Allen, the spokesman of The 
Tobacco Institute. Quote, 'I endorse the call for 
more research,' closed quote. 

"So did Howard Cullman, President of the 
Tobacco Merchant's Association and a Director of 
Philip Morris, who added, quote, 'We don't accept 
the idea that there are any harmful agents in 
tobacco,' closed quote." 

Now, was that the industry's response to the 
Surgeon General's report in 1964 as reported in the 
Newsweek article that you included in your reliance 
material? 

A. As I — Yes, it is. And it's consistent with 

what I suggested yesterday with the inverted 
pyramid. It came right at the end of the article, a 
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very long article where, you know, the journalist 
appears to have done what many journalists do, which 
is to get a comment from the — somebody who had an 
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interest in the story, the tobacco industry. 

Q. But, Doctor, it's not consistent with the 

truth; is it? 

A. It certainly was in opposition to what the 

vast majority of Americans knew about the health 
risks of smoking and what they were believing about 
the health risks of smoking by 1964. 

Q. And it's inconsistent, it's contrary to what 

you have told this jury that the tobacco industry 
itself knew and believed in 1964; is it not? 

A. Well, I said that the public had been advised 

of the health risks and that the tobacco industry 
was part of the — people working for the tobacco 
companies were part of the public; and, thus, they 
were advised, yes, sir. 

Q. Doctor, if you expect the American people to 

believe it, you would expect the tobacco companies 
to believe it; wouldn't you? 

A. Yes. 

MR. MURRAY: 

Carl, would you put up DDA-1040? 

And may we publish? 

MR. SHOLES: 

No objection. 

EXAMINATION BY MR. MURRAY: 

Q. Now, Doctor, this — May we publish. Your 

Honor? 

THE COURT: 

Any objection, Mr. Sholes? 

MR. SHOLES: 

No objection. 

THE COURT: 
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Excuse me. You may publish it. 
EXAMINATION BY MR. MURRAY: 

Q. Doctor, this is an exhibit you used in your 

testimony — in your direct testimony; is it not? 

A. Yes, sir. 

Q. And it cites three articles or reproduces 

three articles that appeared in The Times-Picayune: 
One on February 16, 1959; one on October 20, 1961; 
and one on April 7, 1964; is that correct? 

A. Yes, sir. 

Q. Now, you told this jury that Dr. Ochsner was 

ahead of his time and that he was proven to be right 
over time; did you not? 

A. I said that Dr. Ochsner was the first person 

to recognize it, and that by the — But I think I 
added that by the early 1950s, he was bringing most 
of the public health community around to his point 
of view. 

Q. Well, let's see what else he had to say about 

lung cancer in 1959. 

Carl, would you highlight the paragraph under 
"Grow Fast"? 
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We don't have the technology to do that? 

Do you have this exhibit in front of you? 

Ron, can you help me? Can you bring that 
demonstrative up so that we can highlight it? 

MR. GETHERS: 

Ted, can we highlight it? 

MR. SHOLES: 

It's DDA-1040, please. 

MR. MURRAY: 

I would assume if it highlights for the 
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defense lawyers, it would highlight for the 
plaintiffs' lawyers. 

MR. SHOLES: 

Well, we didn't highlight that one, Mr. 
Murray. But if we can do it, we certainly 
will do it for you. 

MR. MURRAY: 

Thank you. I appreciate that. 

MR. SHOLES: 

It can't be done. 

MR. MURRAY: 

It can't be done? 

MR. SHOLES: 

It cannot be done. 

EXAMINATION BY MR. MURRAY: 

Q. Doctor, do you have that demonstrative in 

front of you? 

A. I'm looking for it. I'm sure I have it. As 

a matter of fact — 

THE COURT: 

I have it here. Doctor, if it will help 

you. 

MR. BRUNO: 

Excuse me. Doctor. Here's a copy. 
EXAMINATION BY MR. MURRAY: 

Q. Doctor, since we can't highlight it, would 

you read along with me and make sure I read it 
properly? 

Under "Grow Fast" in the first article, 
"Ochsner was quoted as saying that most lung cancers 
apparently grow fast. Early detection, therefore, 
is important, he said. Only X-ray and sputum tests 
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can discover lung cancer at its earliest stages, he 
said. 

"The article said Ochsner — The article said 
Ochsner believes that after the age of 40, every 
pack-a-day smoker should have a chest X-ray at least 
every six months but, preferably, every three 
months. A set of chest X-rays, front and side 
views, usually cost from 15 to 23 dollars. 

Expensive but no moreso than cigarettes." 

Now, Dr. Ochsner said that in 1959. And you 
may or may not know the answer to this. But there 
was no CT scan available in 1959; was there? 

A. I don't know. 

Q. And I take it you wouldn't know whether X-ray 

was the state-of-the-art technology for detecting 
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early lung cancer? 

A. I don't know that. 

Q. Would you look with me at the next article, 

"Ochsner Warns on Cigarettes." 

"Dr. Alton Ochsner, New Orleans, who is 
President of the International Surgical Society, 
said Thursday cigarette smoking should either stop 
— cigarette smokers should either stop the habit or 
get a chest X-ray every three months." 

And then, finally, in the next article, the 
last paragraph, "Persons who can't stop smoking. Dr. 
Ochsner said, should have a chest X-ray every three 
months. That way, if they are lucky, they'll get by 
with just losing one lung." 

And that, he said, in 1964; is that correct? 
A. Yes. 

Q. And would you recognize from that article 
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that Dr. Ochsner at least believed there were people 
who could not stop smoking? 

A. Well, Dr. Ochsner always told people that 

they should quit. That was — That was the thing 
that they should do. I don't know what it says 
about — I don't believe — I don't see it saying 
that there are people who can't quit. 

Q. Doctor, do you know what the average age that 

smoking begins is? 

MR. SHOLES: 

Objection. Beyond the scope. 

THE COURT: 

Overruled. Answer the question, if 
you're able to. 

A. No, I don't know. 

EXAMINATION BY MR. MURRAY: 

Q. All right. If I told you it was age 14, 

would you have any reason to argue with that? 

A. I wouldn't argue with you, no. Again, it's 

beyond my area. 

Q. But in all of your research, all of your 

historical research, you haven't determined that 
fact? 

A. No, I've seen reports — I've seen reports 

that focused more on that people experimented, tend 
to experiment with cigarette smoking at earlier ages 
and typically become regular smokers at 18. But, 
again, I'm not an expert. I'm just telling you what 
is reported on. 

Q. Did you also read reports that say that very 

few people start smoking as adults? 

A. I — I don't know if I've seen it put exactly 
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that way. Again, I — I don't — I'm not an expert 
on the — this kind of behavior, technical stuff. I 
know that people start smoking, typically, in the 
early parts of their lives. 

Q. Doctor, would you agree that the lack of 

maturity of a 12- to 16-year-old impairs his ability 
to make a free and informed choice? 

MR. SHOLES: 
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Objection. 

THE COURT: 

Overruled. Answer the question, if 
you're able to. 

A. Well, again, I'm not a — I'm not a child 

psychiatrist. You know, I know that 12- to 
16-year-olds in this country have been informed of 
the health risks. I know from my own experience 
with raising children that sometimes they do things 
they know, clearly, they have been so well-informed 
that they shouldn't do and they still go do them. 
EXAMINATION BY MR. MURRAY: 

Q. Now, Doctor, are you familiar with the 

publication entitled "GROWING UP TOBACCO-FREE: 
PREVENTING NICOTINE ADDICTION IN CHILDREN AND 
YOUTHS" published by the National Academy Press in 
1994? 

A. I would have to look at it to see if I know 

that document. 

MR. MURRAY: 

May I approach the witness. Your Honor? 
MR. SHOLES: 

Do you have a copy of whatever it is? 

MR. MURRAY: 
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It's Scott Exhibit 0083.01. You've been 
provided a copy. 

EXAMINATION BY MR. MURRAY: 

Q. Did you run across that in your research. 

Doctor? 

A. (Witness reviews document.) I may have, Mr. 

Murray. I don't recall. If I haven't seen this, 
I've seen publications similar to it. 

Q. Would you agree with me that that had general 

— that it was available to the general public at 
the time of its publication? 

A. I don't know that. 

MR. MURRAY: 

Let me see if I can help you. 

Carl, would you bring up Plaintiffs' 
Exhibit 0337.04? 

May I publish. Your Honor? 

MR. SHOLES: 

No objection. Your Honor. 

THE COURT: 

You may publish it. 

MR. MURRAY: 

Now, Carl, would you blow up the heading 
on this document? 

EXAMINATION BY MR. MURRAY: 

Q. Now, this is from the desk of Samuel D. 

Chilcote, Jr., President of The Tobacco Institute, 
Washington, D.C.; is it not? 

A. Yes. 

MR. MURRAY: 

Carl, would you blow up the date, 
please? 
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EXAMINATION BY MR. MURRAY: 
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Q. And it's dated September 13, 1994. And it's 

to the members of the Executive Committee from 
Samuel D. Chilcote, Jr. 

And would you agree with me that the 
Executive Committee to which he refers is the 
Executive Committee of The Tobacco Institute, which 
is made up of executives of the cigarette 
manufacturing defendants? 

A. Maybe, Mr. Murray. I mean, it could be the 

Executive Committee of something else. But it may 
be clear from the context of the message to whom it 
is directed. 

Q. Well, let's look at that. 

Carl, would you blow up the first paragraph, 
please? Highlight it and blow it up. 

"This morning, a committee of the Institute 
of Medicine held a press conference to release its 
report, 'GROWING UP TOBACCO-FREE: PREVENTING 
NICOTINE ADDICTION IN CHILDREN AND YOUTHS.'" 

Now, do you know what the Institute of 
Medicine is? 

A. I'm not familiar with the Institute of 

Medicine. Or sitting here today, I don't recall if 
I've ever seen that before. 

MR. MURRAY: 

Carl, would you go to the second-to-last 
paragraph? Strike that. Go to the third, 
the third paragraph beginning with "The 
Institute of Medicine...." to see if we can 
refresh the doctor's memory on this 
organization. 
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EXAMINATION BY MR. MURRAY: 

Q. "The Institute of Medicine is a private, 

nonprofit organization that includes health policy 
advice under the charter of the National Academy of 
Sciences." 

Do you know what the National Academy of 
Sciences is? 

A. Yes. 

Q. Okay. What is that? 

A. It's a national body of scientists. 

Q. Well-respected? 

A. Yes. 

Q. "The 14-member committee, chaired by Paul R. 

Torrens, Professor of Health Services 
Administration, University of California, Los 
Angeles, received funding for its study and report 
from a variety of sources, including the Robert Wood 
Johnson Foundation, California Proposition 99 
revenues, the Center for Substance Abuse Prevention, 
and several federal agencies." 

Carl, would you highlight the next paragraph? 
"The press briefing was well attended by wire 
and print reporters. The Tobacco Institute's media 
division has fielded several inquiries on this 
issue. " 

Would you conclude from that that this report 
got general public notice? 

A. I can't — I cannot conclude that. It may 

well have done. But just because the reporters were 
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there doesn't mean that they wrote stories that were 
published. It may have been. I don't recall seeing 
stories about this, but they may have been there. 
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Q. The last paragraph says, "Copies of the press 

package and a transcript of the briefing are 
available upon request. The full report will not be 
in print until next week, but we will share it at 
your request." 

Would you conclude from that that the full 
report was published and made available to the 
general public? 

A. Well, certainly, it was — it was published. 

I don't know if it was given to the general public. 

I just don't know on that. 

Q. Well, if these folks at the National Academy 

of Sciences and the Institute of Medicine were going 
to give it to The Tobacco Institute, wouldn't you 
assume they would give it to the public as well? 

A. Well, maybe. Maybe it was something you had 

to go buy. Sometimes you have to buy government 
reports. I just don't know, Mr. Murray. 

Q. But if you can buy it, it's available; isn't 

it? 

A. Sure. 

Q. Okay. Now, Doctor, let's look at the report. 

Do we have another copy? I think we do in 

the box. Would somebody get me a copy that the 
doctor can have so I can refer to my highlighted 
copy? 

THE COURT: 

I have one that the witness can refer 
to, Mr. Murray. 

MR. MURRAY: 

Thank you very much. Your Honor. 

Thank you. Doctor. 
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Carl, would you put the cover page on 
the monitor for The Court and counsel? 

May we publish. Your Honor? 

MR. SHOLES: 

One moment. Your Honor. 

MR. WITTMANN: 

What is the exhibit number, Mr. Murray? 
MR. MURRAY: 

0083.01. 

MR. SHOLES: 

May we approach. Your Honor? 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

Mr. Sholes. 

MR. SHOLES: 

Judge, I just wanted to be very 
cautious. We're not certain which areas of 
this document Mr. Herman — Mr. Murray may 
try to show. But I understand that several 
portions of it are going to be quite 
objectionable. 
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MR. WILLIAMS: 

It deals with things like smokeless 
tobacco and — 

MR. MURRAY: 

I don't intend to talk about smokeless 
tobacco. Anything else? 

MR. WILLIAMS: 

But I'm saying if the report's in 
evidence. Your Honor. 

THE COURT: 
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Is it in evidence? 

MR. WILLIAMS: 

No, that's why we're objecting to it. 

MR. MURRAY: 

I haven't offered it yet. 

MR. WILLIAMS: 

Well, he asked to publish it. I mean, 
you don't publish something that's not in 
evidence. 

MR. MURRAY: 

Your Honor, I can publish something for 
the purpose of cross-examining a witness 
whether or not it's in evidence. He's 
testified that his opinion is based on 
information generally available to the 
public. I think I've established an adequate 
foundation that this document is generally 
available to the public. And it's relevant 
because — 

THE COURT: 

What's the gravamen of the objection? 
You're afraid that some prohibited issues may 
be displayed or may be talked about in some 
— may be displayed on the screen? 

MR. WILLIAMS: 

Yes, Your Honor. 

It's a huge report, as you can see. And 
it, unquestionably, contains irrelevant 
information such as smokeless tobacco. 

THE COURT: 

I think that a preview of the document 
and the pages before it's published will 
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accomplish that objection. If it gets 
offered in evidence and there are objections 
to portions of it, I'd certainly give you an 
opportunity first to sanitize it before it's 
received, if it's going to be received in 
evidence. I think that takes care of your 
problems at this point. 

MR. WILLIAMS: 

Well, then, — 

THE COURT: 

You have a right to object to a portion 
of it if he asks to publish a particular 
page, and I will listen to your objections 
before I authorize the publication. So that 
if he wants to publish some documents or 
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material from this report that you find 
objectionable, you'll have an opportunity to 
object when it's displayed on that screen 
before the jury can see it. 

MR. WILLIAMS: 

Okay, Your Honor, as long as — 

THE COURT: 

And I think that protects you from the 
problems that you've brought to my attention. 

MR. WILLIAMS: 

Okay. And I wanted to just make sure 
en masse that the document was not being 
moved into evidence before it was published. 

I thought that was coming next. 

THE COURT: 

And if and when he does, then if you 
want to make an objection. I'll listen to it. 
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MR. WILLIAMS: 

Thank you. Your Honor. 

THE COURT: 

Okay. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

I don't have an objection, so — 

MR. MURRAY: 

Your Honor, move to publish the title 
page that was on the monitor. 

THE COURT: 

Any objection to the motion to publish 
the title page, Mr. Sholes? 

MR. SHOLES: 

No objection. Your Honor. 

THE COURT: 

You may publish it. 

MR. MURRAY: 

Carl, would you highlight the several 
lines beginning with "Committee on Preventing 
Nicotine Addiction" and concludes with 
"Institute of Medicine"? 

Blow that up, please. 

EXAMINATION BY MR. MURRAY: 

Q. Now, Doctor, this publication entitled 

"GROWING UP TOBACCO-FREE: PREVENTING NICOTINE 

ADDICTION IN CHILDREN AND YOUTHS" is attributed to 
the Committee on Preventing Nicotine Addiction in 
Children and Youths, Division of Biobehavioral 
Sciences and Mental Disorders, Institute of 
Medicine, National Academy of Sciences." Is that 
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your understanding? 

A. Yes, sir, that's what it says. 

Q. And, Doctor, you've told the jury that you're 

not an expert in child psychology and you're 
certainly not a medical doctor. But would you agree 
with me that this Institute of Medicine has that 
kind of expertise available to it? 

A. You know, Mr. Murray, I don't really know 
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anything about the Institute of Medicine, but — 

And I really haven't had a chance to read it. I'm 
looking at the committee there. And there are — 
there are psychologists and anthropologists, a law 
professor, an epidemiologist. So it would appear to 
be, yeah. 

Q. Okay, Doctor. 

Carl, would you publish the next page 
beginning "National Academy Press, NOTICE." 

MR. SHOLES: 

No objection. 

THE COURT: 

You may publish it. 

EXAMINATION BY MR. MURRAY: 

Q. Now, this gives us a little information about 

this organization. Under "NOTICE: The project that 
is the subject of this report was approved by the 
Governing Board of the National Research Council, 
whose members are drawn from the councils of the 
National Academy of Sciences, the National Academy 
of Engineering, and the Institute of Medicine. The 
members of the committee responsible for this report 
were chosen for their special competencies and with 
regard for appropriate balance." 
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Would that indicate to you that this National 
Academy of Sciences at least made the attempt to 
ensure that qualified people were included in the 
people responsible for the report? 

MR. WILLIAMS: 

Objection, Your Honor. Competence. 

THE COURT: 

Overruled. Answer the question, if 
you're able to. 

A. That's what they say they are. But, again, I 

don't really know much about this group. 

MR. MURRAY: 

Carl, would you highlight the next 
paragraph, see if we can educate the doctor a 
little more. 

And would you blow that up, please? 
EXAMINATION BY MR. MURRAY: 

Q. "This report has been reviewed by a group 

other than the authors according to procedures 
approved by a Report Review Committee consisting of 
members of the National Academy of Sciences, the 
National Academy of Engineering, and the Institute 
of Medicine." 

Would this indicate to you. Doctor, that this 
document was peer-reviewed? 

A. Yes. 

MR. MURRAY: 

Now, Carl, would you go to the next 
page, please? 

And may we publish. Your Honor? 

MR. SHOLES: 

No objection. 
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THE COURT: 
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You may publish it. 

EXAMINATION BY MR. MURRAY: 

Q. Now, Doctor, this page will give us a little 

bit more information about the Institute of Medicine 
and the people responsible for this report because 
it identifies the people who served on the Committee 
on Preventing Nicotine Addiction in Children and 
Youths, that is, the people who produced this 
report; does it not? 

A. I'm sorry. Did you ask me if these were the 

peer reviewers? 

Q. No. 

These are the people who served on the 
committee who produced the report, that is, the 
Committee on Preventing Nicotine Addiction in 
Children and Youths? 

A. Yes, I believe that's what this indicates. 

Q. And without boring with all of the names and 

qualifications, you would agree with me that it 
includes Ph.D.s, M.D.s, LL.B.s, various disciplines, 
including psychology, clinical pharmacology, the 
Roswell Park Cancer Institute, the Department of 
Behavioral Science at the University of Texas, 
anthropology, epidemiology? 

A. Yes. 

Q. And if we go to the next page — and we don't 

need to publish it — just to make sure we've got 
somebody from the University of Maryland who was a 
distinguished Professor of Economics and Public 
Affairs, we've got another Associate Professor, 
School of Psychology, University of Oregon, Sarah 
HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

19028 

Moody-Thomas, Ph.D., from the Stanley Scott Cancer 
Center and the Louisiana State University Medical 
Center, all very distinguished scientists; would you 
agree with that? 

MR. SHOLES: 

Objection. It calls for speculation. 

THE COURT: 

Overruled. Answer the question, if 
you're able to. 

A. Well, I don't know these people. They 

certainly have nice titles. But I just don't know. 
EXAMINATION BY MR. MURRAY: 

Q. And, Doctor, they are — 

A. And I'm not in the position to judge, you 

know, what their distinction is in those fields 
because they aren't my fields. 

Q. Sure. 

But they are affiliated with some of the most 
prestigious universities and institutions in the 
United States of America; are they not? 

A. Well, certainly, Louisiana State University 

is in that group, yes, sir. 

Q. And your alma mater. University of Virginia? 

A. Oh, is it on there? 

Q. Yes, sir. 

A. I guess I didn't see that. 

Q. Stanford University, University of Oregon, 

University of Maryland? 

A. Yes, sir. 
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MR. MURRAY: 

Now, Carl, would you go to the next page 
entitled "Preface." 
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May I publish. Your Honor? 

MR. SHOLES: 

No objection. 

THE COURT: 

You may publish it. 

MR. MURRAY: 

Carl, would you highlight and blow up 
that page? 

EXAMINATION BY MR. MURRAY: 

Q. Now, this page, without going — without 

reading it verbatim, describes how the committee was 
formed and reviews the tasks that were assigned to 
the committee that resulted in this report; is that 
correct? 

A. Just quickly looking over the first page, 

that appears to be it, yes, sir. 

Q. And it tells us "In April of 1993, a 

committee of 14 individuals was appointed to conduct 
an 18-month study on the prevention of nicotine 
dependence among children and youths, addressing the 
following tasks." 

Then it goes on to describe: "To review and 
evaluate the scientific literature on the 
epidemiology of nicotine dependence among children 
and youths; to review and evaluate the scientific 
literature on primary and secondary prevention of 
nicotine dependence among children and youths; to 
review and evaluate the scientific base of knowledge 
about the causes of nicotine addiction," et cetera; 
"to review the 'grass roots' programs on tobacco use 
and youths; to outline a research agenda that makes 
practical, science-based policy recommendations that 
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will contribute to accomplishing the healthy people 
2000 goals of reducing nicotine dependence among 
children and youths." 

Do you agree that that describes what this 
committee was charged to do? 

A. Yes, sir. 

MR. WILLIAMS: 

Your Honor, may we approach briefly? 

THE COURT: 

Yes . 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

Mr. Williams. 

MR. WILLIAMS: 

Your Honor, I object to this line of 
questioning on this document. This witness 
has testified that he has no knowledge of 
this document, this is beyond his field, so 
it is not a learned treatise, and it's 
basically just Mr. Murray reading the 
document to the jury. 
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MR. MURRAY: 

But that's all he did on direct. Your 
Honor. 

MR. WILLIAMS: 

This document wasn't even talked about. 

MR. MURRAY: 

He says he doesn't have the expertise 
but he still has opinions. Now, I can test 
those opinions with people who do have the 
expertise. 
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MR. WILLIAMS: 

It's beyond his field. He said he's not 
an epidemiologist, he's not a medical doctor. 
And this beyond that, honestly, is little 
more than a litigation piece. Dr. Benowitz, 
Dr. Cummings, it's just reiterating their — 
This is beyond his field. 

THE COURT: 

You can make the objections as the 
questions are asked, if you'd like. If this 
is an objection to the entire line of 
questioning, it's overruled. 

MR. WILLIAMS: 

May I have a continuing objection on 
that ground? 

THE COURT: 

Yes . 

MR. WILLIAMS: 

And if portions come up, then — Okay. 

THE COURT: 

And if and when you wish to object, you 
certainly may do so. 

Mr. Sholes? 

MR. SHOLES: 

The point is. Your Honor, it takes us 
quite a bit of time to actually see what it 
is that's being put up on the screen. We 
don't have time to read it all. 

MR. MURRAY: 

Yeah, you do. I put up a page and you 
tell me if you're not ready. 

MR. SHOLES: 
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So if The Court would indulge us by 
giving us some time. We'd hate to — I don't 
want to — We're not trying to drag it out, 
but it does take some time to even read this 
stuff. 

THE COURT: 

Take the time you think you need to take 
to do your job, Mr. Sholes. 

(Whereupon the bench conference is 
concluded at this time.) 

MR. MURRAY: 

Carl, would you put up for the Judge and 
counsel Page 13 of the report, which is Page 
24 of the complete document. 

And, Your Honor, I'll give counsel a 
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chance to look at it, but I move to publish. 
MR. SHOLES: 

No further objections at this time. Your 
Honor. 

MR. MURRAY: 

Carl, would you publish the document and 
highlight for me — 

THE COURT: 

You may publish it. 

MR. MURRAY: 

— in the first paragraph beginning with 
"Although some writers...." I think it's 
about the sixth line down. 

EXAMINATION BY MR. MURRAY: 

Q. And, Doctor, would you read along with me? 

"Although some writers have accepted the 
possibility of a rational and voluntary choice to 
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use tobacco by adequately informed (and unaddicted) 
adults, others have pointed out that the onset of 
addiction compromises the voluntariness of 
subsequent choices, even by adults. 

"As a practical matter, however, arguments 
about the rationality of choices by adults to 
initiate tobacco use are beside the point because at 
least 70 percent of adult daily smokers already 
became daily smokers, and presumably were addicted 
by the time they were 18 years old. Thus, the 
critical issue is whether children and adolescents 
are in a position to make informed and rational 
choices about whether to become tobacco users." 

Would you agree with that? 

MR. SHOLES: 

Objection. Beyond the scope. 

THE COURT: 

Overruled. Answer the question, if 
you're able to. 

A. I am — I'm not an expert in these areas, Mr. 

Murray. I mean, I read what it says but I am not in 
a position to agree or disagree with the substance. 
You know, I have given testimony that kids were 
advised of the risks, that children believed the 
risks of smoking, because I was looking at the 
information that the public had been — had had. 

And I just don't know about this. 

EXAMINATION BY MR. MURRAY: 

Q. So you don't have the expertise to agree or 

disagree with this statement; do you? 

A. I don't — That's correct, I don't have 

expertise to — certainly not to offer an expert 
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opinion. 

Q. Well, Doctor, if you can't offer an opinion, 

and you don't have the expertise, how can you 
possibly tell this jury that the youth of Louisiana 
were adequately informed about the risks of smoking 
and addiction? 

A. Well, because those are two different issues. 

My expertise is in the information that was 
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available to the public, to children and — to 
adults and children. 

And my research clearly has persuaded me that 
they have been given plenty information, and that 
they have received the information and have believed 
the information that smoking was risky behavior, 
that it would — it was hard to quit, that it was — 
that it would kill you. 

Q. Do I understand then that you do not have an 

opinion as to whether that information that you 
believe was available to the youth of Louisiana was 
adequate for them to make an informed and voluntary 
choice about the use of cigarettes? 

A. Well, I am not expert on how anybody makes 

decisions, you know, because we use the psychology 
of making decisions. You know, again, that wasn't 
what I was asked to do. That's not the area of my 
expertise. I don't — I'm not able to answer that 
question. 

MR. MURRAY: 

Carl, would you put up the next page, 
please? And highlight — Excuse me. 

May we publish? 

MR. SHOLES: 
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No continuing objection. Your Honor. 

I'm sorry. I did not mean to say, "No 
continuing objection." The same continuing 
objection. Judge. 

THE COURT: 

Overruled. You may publish. 

MR. MURRAY: 

And, Carl, would you highlight the first 
full paragraph. 

EXAMINATION BY MR. MURRAY: 

Q. Now, Doctor, would you read along with me 

here as to what these experts believed? 

"The evidence also shows a tendency among 
adolescents who have begun to smoke to discount 
long-term health risks. This issue is not one of 
general knowledge. Smokers seem to be aware of the 
link between tobacco use and various diseases, but 
data consistently show that young smokers, compared 
with nonsmokers, systematically give less weight to 
the long-term risks. 

"For example, in 1989, only half of high 
school seniors who smoked (compared with three- 
fourths of nonsmokers) reported believing that 
smoking a pack or more a day is a serious health 
risk. " 

Now, do you have any basis upon which to 
argue with that proposition? 

A. I cannot argue with the data that is offered 

and the data that is analyzed. I can say that it is 
certainly not consistent with the information that I 
have seen in — long before 1989 that young people, 
junior high school and high school students, were — 
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knew the risks of smoking. 
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Q. But that's not what they're talking about 

here; is it? 

MR. SHOLES: 

Your Honor, may we approach? 

THE COURT: 

You may approach. 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

Mr. Sholes. 

MR. SHOLES: 

Judge, we have to vehemently protest 
this entire line of questioning because of 
the unfairness of it. And the reason is, for 
example, here this passage is footnoted to 
something that talks about where and how 
adolescents obtain alcoholic beverages. 

There is no way that the witness has 
time to analyze it, to understand it or to 
even adequately respond. And we certainly 
can't correct this problem on cross- 
examination because there is no way for us to 
even get the thing that it's been footnoted 
or cited from. This is just grossly unfair. 

MR. MURRAY: 

You just did. Counsel. The footnotes 
are noted. 

MR. SHOLES: 

Footnote 37. 

So now what are we supposed to do? Go 
find this article and then respond with that? 
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That's inappropriate. 

THE COURT: 

It seems like a strange title to back 
up that, "Where and How Adolescents Obtain 
Alcohol — Alcoholic Beverages." 

MR. MURRAY: 

Your Honor, — 

THE COURT: 

I can't comment on the accuracy of it, 
but it seems like a strange authority to 
cite. 

Mr. Murray? 

MR. MURRAY: 

Your Honor, the credentials of the 
authors of this report are well-established 
from the contents of the report. It was 
peer-reviewed. I don't know the contents of 
the article that they relied upon, but that's 
cited as support for their position. Just as 
he has cited 58 articles as support for his 
position and 24 boxes full of other 
miscellaneous — 

THE COURT: 

Well, what is your point? 

MR. MURRAY: 

— reliance. 

That this document is generally 
available to the public, and it's appropriate 
for me to cross-examine him based on the 
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expertise of these — of the authors of this 
report on subjects about which he has 
expressed opinion but about which he has 
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acknowledged a lack of expertise. 

MR. SHOLES: 

He has not expressed opinion about 
people's choice. He's expressed opinions 
about awareness and historical events. None 
of them are historian. This isn't even 
something that is in his area of expertise. 

THE COURT: 

I think you're straying from the area of 
his expertise with your cross, Mr. Murray. 
It's not very relevant at this point, in my 
view. 

MR. BRUNO: 

This is reliance materials which they 
had from 9,000 years ago. Everything in this 
is Cummings. 

THE COURT: 

Mr. Murray, — 

MR. MURRAY: 

Yes, Your Honor? 

THE COURT: 

— do you have anything else to say? 

MR. MURRAY: 

Your Honor, I just think it's grossly 
unfair for them to be able to call somebody, 
and call him an historian, and have him come 
in and tell the jury what the people and 
youngsters of Louisiana knew when he 
acknowledges that he doesn't have the 
expertise to do it, and then tell me that I 
can't cross-examine him using documents by 
people who do have the expertise. And he has 
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acknowledged that. 

They called him; I didn't. They have 
opened the door to this line of inquiry. 

MR. SHOLES: 

We called him as an expert to talk about 
awareness. He is now being crossed on 
totally different issues. 

MR. MURRAY: 

But the issue, Ron, is whether the 
awareness is adequate for the decision¬ 
making; otherwise, it's not relevant. 

MR. LONG: 

May I be heard. Your Honor? 

THE COURT: 

Yes . 

MR. LONG: 

I think one of the problems we're 
getting into here is a lot of the newspaper 
articles that were shown earlier talking 
about studies and Auerbach's dogs, those 
really weren't offered for the truth of the 
matter asserted. They were offered to show 
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what information was made available. 

Now we're getting into an area where I 
think Mr. Murray is trying to use this book 
for the truth of the matter asserted, not an 
awareness issue, but getting into an 
expert's — with Neal Benowitz and these 
other people who talked about smoking 
behavior, which is way beyond the expertise 
of the witness. 

MR. MURRAY: 
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But, Your Honor, I'm cross-examining 

him. 

THE COURT: 

I understand what you say. 

But there was no qualification on the 
offer of those newspaper articles when they 
were made, they were offered, and it was 
not — that qualification was not made when 
they were offered. 

MR. LONG: 

I thought that's one of the reasons 
that — 

THE COURT: 

As I recall. 

MR. LONG: 

Mr. Sholes objected early on to some of 
the articles being asserted — offered for 
the truth of the matter asserted. 

THE COURT: 

Are you referring to the ones that we 
used with this witness on direct? 

MR. SHOLES: 

On cross. 

THE COURT: 

Well, I took you to be referring to 
newspaper articles that were used in the 
direct examination of this witness when you 
just made your comments, Mr. Long. Was I 
wrong in assuming that? 

MR. LONG: 

I think that would include the newspaper 
articles that both sides have used, that 
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they're not offered for the truth of the 
matter asserted; they're offered as to what 
information is out there, whether it's true 
or not. 

THE COURT: 

That is a very tenuous distinction, I 
believe. They're offered to show that the 
information was made available. 

MR. LONG: 

Right. 

THE COURT: 

Now, do you think that precludes the 
implication that they're offered for the 
accuracy of the information conveyed in the 
article? 
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MR. LONG: 

If it's otherwise hearsay, yes. I mean, 
a newspaper article is self-authenticating. 
But what's said in there is basically 
hearsay. 

MR. MURRAY: 

Your Honor, that's a valid distinction 
for direct; it's not a valid distinction for 
cross-examination. This witness has taken 
the stand, has held himself out to be an 
expert who has reviewed the available 
information that was available to the general 
public. He brings in the part that he likes, 
he doesn't bring it all in, and now I can't 
cross-examine — it's suggested that I can't 
cross-examine him using other information 
available in the public domain published by 
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experts, peer-reviewed, to test his theories 
and his — 

THE COURT: 

You're not testing his theory. Your 
question has been can you dispute that 
information? 

MR. MURRAY: 

Sure. 

THE COURT: 

And he says, "I've never seen it 
before," "I can't dispute it because I 
haven't done the research." Now, that's 
the basis of the objection. 

MR. MURRAY: 

No, because he doesn't have the 
expertise. Judge. He has told this jury 
expert opinions and acknowledged that he 
doesn't have expertise in fields that are 
certainly relevant to what — the testimony 
he's given the jury. 

And I should be able to cross-examine 
him using peer-reviewed, published literature 
available in the public domain to determine 
whether people who do have the expertise 
agree with his opinion. Otherwise, how could 
I ever cross-examine him? 

MR. SHOLES: 

Judge, following his logic, that would 
mean — 

MR. MURRAY: 

The suggestion is if you bring up a guy 
who is the least qualified and has — 
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THE COURT: 

Lower your voice. 

MR. MURRAY: 

— if you bring up a guy who is the 
least qualified and has the less credentials, 
that he can render opinions and avoid 
cross-examination. 

THE COURT: 
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No, I didn't — I didn't hear any great 
objections to the opinions he offered. And I 
don't remember any objections on his direct, 
actually. 

MR. MURRAY: 

I didn't make any. Judge. I didn't 
offer him; they did. But they've opened the 
door to allow me to cross-examine him. 

MR. BRUNO: 

They need to stipulate. Judge, that if 
they're not offering it for the proof, then 
they ought to tell that jury that all those 
statements are not true, that they're just 
statements. And they won't do that. 

THE COURT: 

But that was my point, that there was no 
statement to the jury that it's not offered 
for the truth; that the statements contained 
in the articles — Let me check the Code of 
Evidence. 

MR. LONG: 

Well, I think the general gist of his 
direct testimony was this was the information 
the public was made aware of. 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

19044 

MR. BRUNO: 

And that they knew. His conclusion was 
they knew. 

MR. LONG: 

Yes, this is the information that was 

out. 

MR. BRUNO: 

What did they know? They knew — 

THE COURT: 

The problem with that line of reasoning, 
Mr. Long, is the implication is that the 
veracity of it is established or presumed. 

And you're now telling me for the first time 
during this witness' testimony that that is 
not the intention. But I didn't hear it 
before and there was no objection to it. 

MR. MURRAY: 

But, Judge, let me just make this one 
final point. They didn't stop. If they had 
simply asked the question what information 
was available to the public, then this jury 
could make its own judgments as to whether 
that information was sufficient to adequately 
inform the public. 

They didn't stop there. They asked for 
his opinion as to whether it was adequate. 

And he has testified over and over again 
that these people knew all they needed to 
know. 

MR. BRUNO: 

Yes . 

MR. MURRAY: 
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And I have to be able to cross-examine 
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him on that. And for them to say, well, you 
can't cross-examine him because he's only an 
historian — 

MR. SHOLES: 

Judge, — 

THE COURT: 

We're going to take our fifteen-minute 
recess now and I'll look at the Code of 
Evidence. 

MR. SHOLES: 

— can I just make one point. Judge? 

THE COURT: 

And I'll rule before we resume. 

Mr. Sholes? 

MR. SHOLES: 

If you were to follow Mr. Murray's logic 
that he can put up a document that's prepared 
by a neurosurgeon and ask this gentleman if 
he agrees with it, it's outside of his area 
of expertise or, hence, it's inappropriate to 
cross. 

MR. MURRAY: 

If he had offered an opinion — If he 
had offered an opinion on a neurosurgical 
question, I could certainly do that. 

MR. BRUNO: 

Absolutely. 

MR. SHOLES: 

He didn't offer an opinion on choice. 

THE COURT: 

This conference is over. I'll rule 
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afterwards. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

We're going to take our mid-afternoon 
recess, ladies and gentlemen, at this time 
for fifteen minutes. We're going to recess 
until five minutes before 3:00. 

(Whereupon the jury is excused at this 
time.) 

THE COURT: 

Let the record reflect the jury has been 
discharged from the courtroom. 

Anything for the record by plaintiffs' 
counsel? 

MR. RUSS HERMAN: 

Yes, Your Honor. 

Could the witness be excused while I 
make this statement. Your Honor? 

THE COURT: 

Please step outside the courtroom. 

(Whereupon the witness is excused at 
this time.) 

MR. RUSS HERMAN: 

Your Honor, I understand that only one 
lawyer for plaintiffs really is allowed to 
argue. And I have sat back through this 
colloquy. However, for purposes of the 
record and the determination of the issue. 
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the defendant has spoken about thousands of 
documents which he says support his opinions. 
Those thousands of documents are not on his 
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reliance list. 

The only way that an expert witness — 
and it's different than 602, a fact witness 
— can be challenged and cross-examined is 
either by his own words, his own documents, 
or authoritative works. 

The statement made on this record that 
his opinions are based totally on hearsay 
could not pass Daubert muster. Every expert, 
irrespective of a report, is required to 
disclose the basis for his opinions. His 
only disclosure has been demonstrative 
evidence and a general statement that this is 
supported by thousands and thousands and 
thousands of documents. 

I believe that the plaintiffs' position 
taken by Mr. Murray is absolutely correct. 
This is cross-examination. We need the 
latitude and Mr. Murray needs the latitude to 
challenge the opinions. 

And the fine line being walked with this 
witness on direct was: Have you read this? 
Have you seen this? Did you go to this 
depository? Yes, I've looked at thousands of 
these. Do you have an opinion, therefore, 
that the youth or the smokers in Louisiana or 
that the class knew, knew such-and-such? 

This cross-examination is an indication 
that not only did not the smokers in 
Louisiana know but nowhere else knew. 

And I make that observation for the 
record. Your Honor. 
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THE COURT: 

Anything else by plaintiffs' counsel for 
the record? 

Anything by defense counsel? 

MR. WITTMANN: 

No, Your Honor. 

MR. SHOLES: 

Is that a Daubert hearing? 

THE COURT: 

We'll recess until five minutes to the 

hour. 

MR. RUSS HERMAN: 

There's one other issue. Your Honor. 

The films that they showed, as well as 
the demonstratives they put up, all use the 
word "free choice." 

"It's your choice now." "It's your 
choice now," said Edward R. Murrow. "It's up 
to you now," said someone else, "to make your 
choice." 

That's been their theme since voir dire. 
They put it in the jury questionnaire. Now, 
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to exclude cross-examination on that issue, 
we believe, would not be appropriate. 

(Whereupon a brief recess was taken at 
this time from 2:44 o'clock p.m. to 2:59 
o'clock p.m.) 

THE LAW CLERK: 

All rise. Recess is over. Court will 
come to order. 

THE COURT: 

Please be seated. 
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Mr. Murray, Mr. Long, Mr. Williams, Mr. 
Sholes, approach the bench. 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

I've researched the Code of Evidence. 

And Article 611(B) indicates that a witness 
may be cross-examined on any matter relevant 
to any issue in the case. The comment 
indicates that this generally preserves the 
wide-open cross-examination. 

I, therefore, think that the issues upon 
which this witness is being cross-examined 
are relevant to this case and the objections 
to it are hereby overruled. 

One thing, I intend to recess promptly 
at 4:00, Mr. Murray. And I note that it's 
3:00. And I don't know what the plans are 
for the witness, but we're going to recess 
promptly at 4:00 o'clock. 

MR. MURRAY: 

Well, what's your guy's preference? I 
know I've got half an hour or 45 minutes. Do 
you guys want to do redirect if I can finish 
by 3:30 or quarter to 4:00? 

MR. LONG: 

That would be fine. 

MR. SHOLES: 

It depends on how this thing goes. 

MR. MURRAY: 

If not, I don't want to rush it. So I 
need to know. In other words, I'm going to 
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go to 4:00. 

MR. SHOLES: 

Well, I don't want you to stop. I want 
you to do what you had planned. I'll just do 
what I have to do. I won't know until you 
finish. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

Next question, please, Mr. Murray. 

MR. MURRAY: 

I'm sorry. Your Honor? 

THE COURT: 

Next question, please. 

MR. MURRAY: 
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Carl, would you put Page 14, your Page 
25, back on The Court's monitor? 

I think we've already published this. 
Your Honor. But I move to publish it. 

MR. SHOLES: 

The same objection. Your Honor. 

THE COURT: 

Same ruling. Overruled. You may 
publish. 

MR. MURRAY: 

Carl, would you highlight the second 
complete paragraph beginning with "Adolescent 
decision-making...." 

EXAMINATION BY MR. MURRAY: 

Q. Doctor, would you read along with me? 

"Adolescent decision-making is plagued 
especially by the difficulty of envisioning long- 
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term consequences and appreciating the personal 
relevance of these consequences. Abundant evidence 
demonstrates that youths who begin to use tobacco do 
not understand the nature of addiction and, as a 
result, believe they will be able to avoid the 
harmful consequences of tobacco use. 

"They understand that a lifetime of smoking 
is dangerous, but they also tend to believe that 
smoking for a few years will not be harmful, a 
belief that is less common among nonsmokers. Among 
12- through 18-year-olds in the 1989 Teenage 
Attitudes and Practices Survey, 21 percent of 
smokers (compared with 3 percent of those who never 
smoked) said they believed that it is safe to smoke 
for only a year or two. 

"The key is that many youths who smoke do not 
expect to smoke over a lifetime and, in fact, expect 
to smoke only for a few years. They believe, in 
short, that they can escape the harmful consequences 
of an admittedly risky practice. What these youths 
do not appreciate, of course, is the grip of 
nicotine addiction." 

Now, do you agree with that. Doctor? 

A. I can't agree or disagree. It's beyond my 

scope of expertise. 

Q. Thank you. Doctor. 

Carl, would you highlight the next paragraph 
— in the next paragraph beginning with "As high 
school seniors...." through the end of that 
paragraph? And blow that up for the jury, please. 

"As high school seniors, the subjects were 
asked, quote, 'Do you think you will be smoking 
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cigarettes five years from now?', closed quote. 

Among respondents who were occasional smokers (less 
than one cigarette per day), 85 percent predicted 
that they probably or definitely would not be 
smoking in five years, as did 32 percent of those 
who smoked one pack per day. 

"However, at follow-up five to six years 
later, of those who had smoked one pack per day as 
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seniors, only 13 percent had quit and 70 percent 
still smoked one pack or more per day. Of those who 
smoked occasionally as seniors, only 58 percent had 
quit, but 37 percent had actually increased their 
cigarette consumption." 

Do you agree with that. Doctor? 

A. Again, it's just beyond my area of expertise. 

Q. Now, Doctor, you've told this jury that with 

regard to cigarette advertising, you don't think 
that that presents a — at least a mixed message to 
youth; is that correct? 

A. What I — my position on that has been and is 

that the research that I have done on awareness 
suggests to me that while there's a lot of 
advertising out there, that the health message came 
through very clearly; and that people believe the 
health message in spite of or with the advertising 
in mind. 

MR. MURRAY: 

Carl, would you go to Page 60 in the 
report? I think it's Page 90 of the 
document. I'm sorry, it's Page 80 of the 
report. Page 90 of your document. 

And may we publish. Your Honor? 
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MR. SHOLES: 

One moment, please. 

Same objections. Your Honor. 

THE COURT: 

Same ruling. It's overruled. You may 
publish it. 

MR. MURRAY: 

Carl, would you highlight beginning at 
"Spreading a False Impression: The 
Ubiquitous Pro-Tobacco Message." 

EXAMINATION BY MR. MURRAY: 

Q. First of all. Doctor, what does the term 

"ubiquitous" imply to you? 

A. Appearing everywhere. 

Q. Would you read along with me? 

"The misperception of youths that the large 
majority of peers and adults use tobacco may well 
derive from the near-constant exposure youths 
experience to pro-tobacco messages and images, which 
make tobacco use seem common. 

"Pro-tobacco messages are ubiquitous in the 
American environment. Children walking home from 
schools see billboards in their neighborhoods 
promoting tobacco products. Children themselves 
become walking billboards by wearing T-shirts, caps, 
and other clothing items that display tobacco 
logos. " 

Let me stop here for a minute. Doctor. Would 
you agree with me that at least until 1997, tobacco 
companies frequently provided merchandise or sold 
merchandise that contained their logos, such as 
T-shirts, caps and other clothing? 
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A. I suppose I have seen those, sir, but I don't 
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know if it was ubiquitous. 

Q. You can't tell us how common it was, but you 

know it occurred? 

A. I know it occurred, yes. I don't know how 

they came by them, but I know I've seen — I've seen 
some of that somewhere in my life. 

Q. This report goes on to say, "Children watch 

film and sports stars smoke and chew tobacco 
products. They read magazines with ads that either 
directly or indirectly promote tobacco products." 

And it goes on to describe other ways in which 
children are exposed. 

Do you feel competent to comment on those 
conclusions? 

A. Yes. I mean, I think those conclusions, if 

we could — well, I can read them here on the paper 
copy — I think those conclusions are certainly at 
odds with my research over, over the long term with 
this issue. 

I — I know that youths are exposed to 
billboards and advertisements. But, of course, 
since 1972, every one of those has had a warning, 
a health warning on them, so I — You know, we've 
already talked about films and sports stars. Of 
course, there have not been sports stars advertising 
tobacco for fifty, almost fifty years now. So I 
think that is — that is an interpretation that I 
don't agree with. 

Q. Well, of course, in fairness to the authors, 

they weren't talking about sports stars advertising; 
they were talking about children seeing sports stars 
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smoking? 

A. Oh, okay. Yes, sir. I understand that. I'm 

corrected on that. 

MR. MURRAY: 

Carl, would you go to Page 108 of the 
report. Page 118 of the document? 

EXAMINATION BY MR. MURRAY: 

Q. Doctor, while you're looking for that, let me 

just ask you this question. 

You've indicated that sports stars no longer 
advertise tobacco products. But would you agree 
with me that automobile racing is a very popular 
sport among the youth of America? Watching 
automobile racing? 

A. Well, it's a very popular sport in Tennessee, 

that's for sure. 

Q. In Alabama, too? 

A. In Alabama, you betcha. 

Q. Are you aware that logos of cigarette 

companies — that cigarette companies pay money 
today to put their logos on those race cars? 

A. You know, I don't know about today. But I 

know that that has been done over the years, I've 
seen them. The beer companies and all kinds of 
companies do that. 

Q. Certainly, up until the time this suit was 

filed? 

A. I'd just be guessing, but I would think so. 

Q. And the Winston Cup Race, one of the premier 


http://legacy.library.ucsfSdu/tid/(Wt|^^Q^|aidlhdustrydocuments. ucsf.edu/docs/pzgl0001 



30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


racing events, is sponsored by cigarettes? 

A. Yes. 

Q. And what we're talking about here is the 
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exposure of youth to the tobacco company images and 
products. And would you agree that that is one 
major source of such exposure? 

A. Well, it's certainly an exposure. I can't 

measure it against others. But, certainly, you 

know, they have seen that or many of them have. 

Q. Are you familiar with the games that children 

play on television, that they hook up to the 
television, Xbox and Nintendo and all of this? 

A. Well, you know, I know they do. But I'm not 

an expert on that. I've never been any good at 
that, and I don't do it. But I know that they do 
it, yes, sir. 

Q. Do you know whether tobacco companies pay 

money to have their logos and images included in 
those children's games? 

A. I don't know. 

Q. Doctor, would you turn to Page — Excuse me. 

Carl, would you go to Page 108 of the 
document and 118 — excuse me, 108 of the report and 
118 of the document? 

MR. SHOLES: 

No further objections. 

MR. MURRAY: 

And would you highlight that first 
paragraph? 

THE COURT: 

If your request is to publish it, you 

may. 

MR. MURRAY: 

May I publish? 

EXAMINATION BY MR. MURRAY: 
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Q. And, Doctor, would you read along with me 

under the title "Promoting Tobacco Use to 
Consumers"? 

"The goal of marketing is to increase the 
appeal and acceptability of a product as well as to 
make the product available to the potential 
consumer. Tobacco marketing strategies (a) 
establish attitudinal predispositions that lead 
nonusers to experiment with tobacco products and 
interpret their experience as positive and 
rewarding; (b) foster the perception that 
consumption of tobacco products in general and in 
particular context (places and times) is 
normative...." 

"Normative" meaning not unusual, frequent; 

right? 

A. Yeah, I — 

Q. "...(c) minimize concern about the potential 

risks associated with tobacco use, propagating the 
perception that there are, quote, 'safe,' closed 
quote, smoking options; and (d) reassure smokers 
that possible risks are worth the benefits received 
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from tobacco use." 

Do you agree with that? 

A. Again, I'm not a marketing expert. I just 

don't know whether that's true or not. That's 
beyond my expertise. 

Q. But you haven't hesitated in telling this 

jury that, in your opinion, advertising doesn't 
influence or doesn't impart any significant 
information to the youth of America? 

A. I don't believe that's what I said, Mr. 
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Murray. What I said was that I have studied the 
whole array of information that people have gotten, 
including advertisement — advertising. And that in 
analyzing that over many years, it's clear to me 
that advertising has not kept people in this country 
and in Louisiana from getting the message of the 
health risks associated with smoking. 

Q. But you haven't researched that part of the 

array nor have you brought that part of the array 
before this jury so they could make their own 
judgment; have you? 

A. Well, you know, I haven't hidden the fact 

that I looked at ads or that ads existed. We've 
talked a good bit about ads, you and I have. 

Q. Well, I think we talked more about what you 

hadn't done with ads than we talked about what you 
did do. You told us that you saw some ads. What 
else did you do? What did you study about 
advertising to determine the influence that ads 
would have on the youth of America? 

A. Well, I'm not prepared as an expert — I'm 

not an expert in advertising. I'm not prepared to 
analyze according to the terms that this statement 
here makes. I looked at the ads and what they said 
and I looked at the larger — how they fit into the 
larger scheme of things and evaluated the 
information. I don't think they diverted people 
from the health message. 

MR. MURRAY: 

Carl, would you go to Page 114 of the 
report. Page 124 of the document? 

MR. SHOLES: 
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No further objections. 

MR. MURRAY: 

May we publish? 

THE COURT: 

You may publish. 

MR. MURRAY: 

Carl, highlight "Inhibiting Opposition 
to Tobacco Use," the first paragraph. 
EXAMINATION BY MR. MURRAY: 

Q. "The tobacco industry's spending on 

advertising inhibits dissemination of antitobacco 
messages. Billboard companies allegedly have 
expressed reluctance to rent space for antismoking 
ads because they are well paid to saturate 
African-American neighborhoods with smoking ads and 
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believe that they cannot afford to lose tobacco 
conglomerate accounts. 

"Magazines that receive sizable revenues for 
advertising tobacco are less likely to run articles 
that discuss the negative aspects of tobacco use 
than magazines not dependent on tobacco industry 
revenue. When articles are run that could 
potentially shed a negative light on tobacco use, 
they are toned down through editing. 

"This practice, termed 'latent censorship,' 
gives the public a distorted view of the dangers of 
smoking. For example, during the first seven years 
after cigarette ads were banned on television (in 
1971), the only two magazines (Reader's Digest and 
The New Yorker) that carried accurate articles on 
the link between tobacco and disease refused to 
accept cigarette ads. 
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"A study of tobacco advertising in 99 
magazines between 1959 through 1969 and 1973 through 
1986 noted and confirmed a tendency toward latent 
censorship in women's magazines regarding the health 
effects of smoking as a result of their large amount 
of advertising income. Magazines that did not carry 
advertisements for cigarettes were more than 40 
percent more likely to cover the hazards of smoking 
than were magazines that carried cigarette 
advertisements. Women's magazines that did not 
carry cigarette advertisements were 2.3 times more 
likely to cover the risks of smoking." 

Did you investigate the relationship. Doctor, 
between the advertising placements of the cigarette 
industry and the coverage of the health issues as it 
might be affected by those placements? 

A. Well, I certainly paid attention to what was 

said in the — 

Q. Doctor, can we go back to our rule that 

you'll answer "Yes" or "No," if you can, and then 
give an explanation? 

A. Well, I can't — The answer is, yes, I paid 

attention to what was reported in the public media 
about advertising and tobacco. And much of what I 
discovered in my research is not consistent with 
this . 

I think one of the reasons that you see fewer 
magazine articles in Reader's Digest, for example, 
is that the Reader's Digest editors agreed with the 
public health community that everybody had been 
advised of the health risks associated with smoking 
and the story didn't have the kind of immediacy, the 
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kind of importance, because the job had effectively 
been done by that time. 

And, you know, this is a — I don't know 
where this — This says there was a study. And I, 
you know, I haven't had a chance to look at the — 
at this footnote that says whether, you know, who 
did the study and whether it's reputable or — You 
know, you're just putting it to me right now. 
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But, certainly, I — And I would also say 
that, you know, the advertising, you know, there's a 
lot of ads that appeared. And after 1972 or 
starting in 1972, they all had the health warning on 
them. 

Q. Now, Doctor, would you look with me at the 

last paragraph. 

Carl, would you highlight the last paragraph 
and blow it up, please? 

MR. SHOLES: 

Judge, before that's done, can we 
approach? 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

Mr. Sholes. 

MR. SHOLES: 

Judge, the last paragraph has this 
statement about an 80 million dollar annual 
contract on advertising. If he displays 
that — 

THE COURT: 

That's off limits. 

MR. MURRAY: 
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I understand The Court's ruling. 

MR. WILLIAMS: 

And I have another objection based on 
preemption. Your Honor. 

MR. MURRAY: 

Well, if I'm not going to do it, why 
would it be different? 

THE COURT: 

He said what? 

MR. WILLIAMS: 

He's talking about through this whole 
line of questioning. To the extent 
plaintiffs are suggesting that after 1969, 
the advertising undermined the warnings or 
causes people to be uninformed, these claims 
are preempted. And all questions making 
these suggestions should be stricken. 

And I, once again, add that this is far 
beyond this witness' area of expertise and 
unadmitted, I should say, evidence is being 
displayed to the jury. And cross-examination 
does not provide a basis for unadmitted 
evidence being displayed to the jury, which 
this is. 

The last ad had smokeless tobacco in it. 
And I didn't want to keep objecting, but 
that's the type of stuff that I mentioned 
when I first came up here. The last exhibit 
had smokeless tobacco in it, which everyone 
agrees is irrelevant to this case. 

MR. MURRAY: 

Your Honor, that's why it's published. 
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And they could have objected and didn't. Let 
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me make this observation as well. They asked 
this witness, on the issue of warnings, to 
describe the warnings, to tell the jury how 
the warnings advise people. 

Now, clearly, the question of the 
adequacy of the warnings is irrelevant. But 
once they opened the door to say whether the 
warnings informed people, then I'm certainly 
entitled to cross-examine on that issue. 

This Court's not going to submit to the 
jury the question of adequacy of warnings. 
It's not an issue in this case. But they've 
made it an issue, at least with respect to 
the public's perception resulting from the 
warnings on their packages. I didn't do 
that. 

THE COURT: 

And he's volunteering information about 
warnings that was brought out on direct. 

Anything else, Mr. Williams? 

MR. WILLIAMS: 

Yes, Your Honor. 

We're entitled to tell folks about the 
warnings. He can't challenge the adequacy. 
That's what's preempted. 

THE COURT: 

I understand. 

I don't think that any questions have 
been directed towards adequacy of the 
warnings at this point. The objections are 
overruled. 
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But, Mr. Murray, I understand you don't 
intend to display that paragraph you last 
referred to? 

MR. MURRAY: 

That's correct. 

MR. BRUNO: 

We took out the — We already took out 
the number. It's gone. 

MR. MURRAY: 

We've edited out the number. Your Honor. 

THE COURT: 

Let's see the paragraph. 

MR. MURRAY: 

Your Honor, the basis of your ruling on 
the dollar amounts has been that it's the 
amounts that creates the prejudice, not the 
fact of expenditures. 

So even though I can't ask the amount, I 
certainly ought to be able to question this 
witness about the fact of expenditures, even 
though I can't — I have to delete the 
amount. 

THE COURT: 

The ruling I made was that we weren't 
going to allow any information to the jury 
about the amount spent on advertising and the 
amount spent on research on safety and health 
issues. 

And it's limited to that, so — I'd like 


http://legacy.library.ucsfSdu/tid/(Wt|^^Q^|aidlhdustrydocuments. ucsf.edu/docs/pzgl0001 



30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 

29 

30 

31 

32 


1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 


to see you withdraw the whole paragraph, but 
it's your call. 

MR. MURRAY: 
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I'll withdraw it. 

(Whereupon the bench conference is 
concluded at this time.) 

MR. MURRAY: 

Your Honor, I'll withdraw the previous 
question. 

Carl, would you go to Page 131 of the 
report. Page 141 of the document. 

Carl, would you highlight the first two 
paragraphs beginning with the words "The 
sheer amount...." 

MR. SHOLES: 

No further objection. 

THE COURT: 

You may publish. 

MR. MURRAY: 

Carl, would you highlight the first two 
paragraphs beginning with "The sheer 
amount...." and blow them up for the jury, 
please. 

I'm sorry. It's Page 141 of the 
document. That's it. 

EXAMINATION BY MR. MURRAY: 

Q. Doctor, would you read along with me? 

"The sheer amount...." 

MR. LONG: 

Your Honor, could I object to this line 
of questioning on the grounds of First 
Amendment and preemption? 

THE COURT: 

Overruled. Answer the question, if 
you're able to. 
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MR. LONG: 

Could we have a continuing line on this? 

THE COURT: 

I'm sorry? 

MR. LONG: 

A continuing objection to First 
Amendment and preemption on this line of 
questioning? 

THE COURT: 

Overruled. 

EXAMINATION BY MR. MURRAY: 

Q. Doctor, would you read along with me, please? 

"The sheer amount of expenditures for 
advertising and promotion assures that young people 
will be exposed to these messages on a massive 
scale. It is clear that society's efforts to 
discourage young people from smoking are obstructed 
— and perhaps fatally undermined — by the 
industry's efforts to portray their dangerous 
products in a positive light. 

"In sum, portraying a deadly addiction as a 
healthful and sensual experience tugs against the 
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nation's efforts to promote a tobacco-free norm and 
to discourage tobacco use by children and youths." 

First of all. Doctor, would you agree with 
the suggestion that the industry has made an effort 
to portray their product, their dangerous product, 
cigarettes, in a positive light? 

A. Well, in the ads that I have looked at are 

what they are. I mean, they — You know, again, I'm 
not an advertising expert, so I'm not sure what an 
advertising expert would say was positive — what a 
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positive light is. Common sense, of course, not as 
an expert, but as a commonsense person, you know, 
advertisers, you know, do try to put their product 
in a positive light. 

Q. Doctor, do you agree with the rest of the 

report's conclusions that I've just read to you? 

A. I don't. I, again, have just seen so much 

evidence that the message of the health risk is 
getting through that to suggest that somehow it 
wasn't getting through by some massive industry 
effort just is not consistent with what I found. 

Q. Doctor, do you know of any effective way to 

advertise cigarettes to an 18-year-old that would 
not also reach and influence 12-, 13-, 14-, 15-, 16- 
and 17-year-old youth? 

MR. SHOLES: 

Object. Beyond the scope of expertise. 
MR. LONG: 

Speculation. 

THE COURT: 

Overruled. Answer the question, if 
you're able to. 

A. I can't answer the question because I don't 

know how to run an ad campaign, I'm not an 
advertising person. 

EXAMINATION BY MR. MURRAY: 

Q. And I think you told the jury already that 

you didn't make any effort to investigate what 
people who are advertising experts think about that 
issue? 

A. Well, of course, I have seen, certainly, 

reports in the public media on that, one side or the 
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other. But I did not — I'm a historian. I did not 
attempt to become an expert on advertising and never 
have portrayed myself as such. 

MR. MURRAY: 

Carl, would you put up plaintiffs' 
exhibit 0231.01 on The Court's monitor and 
counsels' monitors? 

Your Honor, it's my understanding that 
this document is in evidence and I move to 
publish. 

THE COURT: 

Is it agreed that this document is in 
evidence? 

MR. SHOLES: 

It is in evidence. Your Honor. 
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THE COURT: 

You may publish. 

MR. MURRAY: 

Carl, would you put up the cover of this 
document, please? 

EXAMINATION BY MR. MURRAY: 

Q. Doctor, this document is entitled Journal of 

Marketing Theory and Practice; is it not? 

A. Yes. 

Q. It's a publication of the Association of 

Marketing Theory and Practice, Incorporated, Georgia 
Southern University, Statesboro, Georgia; is that 
not correct? 

A. That's what it says, sir. 

MR. MURRAY: 

Carl, would you go to the next page, 
please? 
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May I publish. Your Honor? 

THE COURT: 

You may publish. 

MR. MURRAY: 

Carl, would you highlight the title and 
the author, please? 

EXAMINATION BY MR. MURRAY: 

Q. And the title of this article is "Targeting 

Tactics in Selling Smoke: Youthful Aspects of 20th 
Century Cigarette Advertising," Richard W. Pollay, 
University of British Columbia. 

Now, are you familiar with Professor Pollay? 
A. I have heard of him, but I don't know this 

work. 

MR. MURRAY: 

Carl, would you go to the last page of 
the document? It's Page 22 of the — It may 
be 23 of the document. It's Page 23 of the 
article — Page 22 of the article but may be 
Page 23 in the document. 

May I publish. Your Honor? 

THE COURT: 

You may publish it. 

MR. MURRAY: 

Carl, would you highlight the "AUTHOR 
BIOGRAPHY," please? 

EXAMINATION BY MR. MURRAY: 

Q. "Richard W. Pollay (Ph.D., University of 

Chicago) is a Professor of Marketing at the 
University of British Columbia, Vancouver, where he 
is also Curator of the History of Advertising 
Archives, North America's largest public holding of 
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cigarette advertising and its history. 

"His writings on the social and cultural 
effects of advertising, advertising history and 
attitudes toward advertising are widely published in 
places such as the Journal of Marketing, the Journal 
of Advertising, the Journal of Public Policy and 
Marketing and the International Journal of 
Advertising (London). 
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"These interests have converged in his work 
since 1987 on cigarette advertising and its history, 
leading to many publications in journals such as 
Tobacco Control, frequent consultations with health 
advocates and service as an expert witness in 
several trials in both the U.S. and Canada." 

Does that refresh your memory about Professor 

Pollay? 

A. Yes. 

MR. MURRAY: 

Now, Carl, would you go to Page 1 of the 
report — of the article? It's Page — 
probably Page 2 of the document. 

Would you highlight and blow up the 
first paragraph? 

EXAMINATION BY MR. MURRAY: 

Q. Now, in the first paragraph entitled 

"ABSTRACT," Professor Pollay reports: "A 
descriptive history reveals the strategic interest 
in the young manifested by the cigarette industry 
from 1920 to the present. The tobacco and 
advertising trade presses, FTC records and recently 
disclosed corporate documents display and discuss 
the targeting of adolescents and collegians. 
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"They also document the rationale and results 
of media choices, the use of cartoons, and 
especially the use of images of independence to 
appeal to the psychological need of adolescents. 

The implications for both the private sector and 
public policy are discussed, given this persistent 
targeting of youth and the failure of regulations to 
curtail most of these tactics." 

Now, Doctor, first of all, have you been 
given access to the corporate documents that relate 
to the targeting of adolescents and collegians that 
have been produced in litigation? 

MR. WILLIAMS: 

Objection. It assumes facts not in 
evidence. 

MR. MURRAY: 

The jury has seen a great many of them. 
THE COURT: 

Overruled. Answer the question, if 
you're able to. 

A. Could you ask me that again, Mr. Murray? 

EXAMINATION BY MR. MURRAY: 

Q. Have you been given access to the corporate 

documents that relate to the industry's targeting of 
youth — strike that — targeting of adolescents and 
collegians? 

A. Well, my research was on what the public knew 

and — 

Q. With all respect. Doctor, not to interrupt 

you, but could I have a "Yes" or "No" answer and 
then you can give an explanation, if you like? 

A. Well, I can't give you a "Yes" or "No." But 
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I can explain it, if you'll just let me have a 
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second. 

Q. Take as much time as you like. 

A. You know, I don't — My research was on 

what the public knew. I don't know whether such 
documents exist. And, frankly, just your 
description of them doesn't sound like they are 
anything that would have been relevant to my 
research. 

Q. Doctor, my question was simply have you been 

given access to them? Since you don't know if they 
exist, I would have to conclude that you haven't 
been given access to them? 

A. Well, if I don't know they exist, then I, you 

know, I can't make a decision whether they are 
anything that would be relevant. What you said 
sounds like they're not something that pertain to 
what my research has been focused on. 

Q. All right. We'll move on. 

Doctor, Dr. Pollay then goes on to quote the 
Journal of the American Medical Association. Quote, 
"Carefully developed advertisements can lure our 
children into tobacco use behavior, then into 
addiction. It is amazing that we sit back and allow 
this modern-day Pied Piper of Hamelin to lure our 
children away from their good health to their 
eventual self-destruction," quoting the Journal of 
the American Medical Association editorial, 
Greydanus, 1989. 

Do you agree with what he reports there? 

A. Can we put it back up? 

Q. I'm sorry. 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

19073 

Highlight that and blow it up, please. 

A. Well, again, I'm not an expert on advertising 

and I'm not an expert on child psychology. You 
know, the ads are out there, the ads have warnings 
on them. There's a whole lot of other information 
out there in school textbooks to the work of the 
American Cancer Society to suggest to children 
that's not what they ought to do. 

Q. Thank you. Doctor. 

Carl, would you highlight the next paragraph 
beginning "From the industry's perspective...." and 
through the sentence on the next page that ends in 
"...for many years." And blow that up for the jury. 

Would you read along with me. Doctor? 

"From the industry's perspective, the lethal 
consequences of smoking create a chronic and 
substantial need to replace those dying off, while 
the addictive nature of nicotine leads to 
phenomenally higher rates of brand loyalty among 
smokers. This combination of factors leads 
naturally to a strategic interest in replacement 
starters, since brands able to attract starters will 
enjoy the profitability of their brand loyalties for 
many years." 

Now, first of all. Doctor, do you agree that 
the dying off of smokers and people overcoming 
addiction creates the need to — for the industry to 
replace those customers? 

MR. SHOLES: 
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Objection. Beyond the scope of 
expertise. 

THE COURT: 
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Overruled. Answer the question, if 
you're able to. 

A. I can't speculate on the motives. I don't 

read minds. I don't know what the motivation of 
the — This would require me to know the minds of 
the tobacco industry. And Mr. Pollay may know, but 
I don't. 

EXAMINATION BY MR. MURRAY: 

Q. And, Doctor, you haven't been given access to 

the industry's documents to tell you what the minds 
of the industry's — of the industry people were? 

A. I don't know that such documents exist. But 

my research has been on what the public has known. 
MR. MURRAY: 

Carl, would you highlight the next 
paragraph beginning "In today's market...." 
Would you blow that up, please? 
EXAMINATION BY MR. MURRAY: 

Q. Would you read along with me. Doctor? 

"In today's market, the irreverent cartoon 
Camel has been found to be better recognized by the 
very young than by the claimed older target 
audience, consistent with Coca-Cola's use of 
irreverence specifically to reach 12- to 
25-year-olds." And it quotes Marketing News 1994 as 
a source. 

"Critics contend that the campaign based on 
this character is intentionally designed to appeal 
to kids. The Surgeon General has requested that the 
tobacco firms' hired guns, their advertising 
agencies, curtail these practices, but to no avail." 

Now, first of all. Doctor, do you believe 
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that the cartoon character Joe Camel appeals to 
youth? Not whether it was intended to but does it, 
in fact? 

MR. WITTMANN: 

Objection, Your Honor. May I approach? 
THE COURT: 

Yes . 

(Whereupon a bench conference is held at 
this time as follows:) 

THE COURT: 

Mr. Wittmann. 

MR. WITTMANN: 

Yes . 

Your Honor, I don't think Mr. Murray has 
established any basis for this witness to 
answer that type question. It's beyond his 
expertise. He's laid no foundation for him 
being able to give an opinion. Or asking him 
to agree with something that is not within 
his area of expertise, it seems to me, is 
completely improper cross-examination. 

MR. MURRAY: 
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But he's told the jury that he is 
uniquely qualified to tell them about what 
the youth of Louisiana knew about smoking and 
health. 

MR. WITTMANN: 

What was available to them and what 
was — 

MR. MURRAY: 

If he had stopped there, I wouldn't be 
asking these questions. 
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MR. WITTMANN: 

But he offered no opinion with respect 
to what Joe Camel did or didn't do. And he's 
not qualified to offer that opinion. 

THE COURT: 

I checked the Code of Evidence. The 
Code of Evidence says you may cross-examine 
on any issue relevant to the case. That's 
the basis of my overruling the objections 
beyond the scope of his expertise in the 
past, and I'm going to continue to overrule 
them. 

(Whereupon the bench conference is 
concluded at this time.) 

THE COURT: 

The objection is overruled. Answer the 
question, if you're able to. 

THE WITNESS: 

Mr. Murray, could you remind me of the 
question? 

MR. MURRAY: 

I could if I remembered it. 

Could I ask that it be read back, 
please, sir? 

(Whereupon the preceding question was 
read back by the court reporter.) 

THE WITNESS: 

I'm not an advertising expert. I really 
just don't know about that. 

MR. MURRAY: 

Carl, would you go to Page 3, please? 

And would you highlight the first 
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paragraph for me? 

And may I publish. Your Honor? 

THE COURT: 

Any objection? 

MR. SHOLES: 

Same objection. 

THE COURT: 

Overruled. You may publish it. 
EXAMINATION BY MR. MURRAY: 

Q. Here, Professor Pollay reports under the 

title "New Young Smokers Remain Important." 

"Despite the impressive successes of 1920s, 1930s 
and 1940s, promotion in recruiting starters and, 
quote, 'growing the market,' closed quote, the 
industry still saw it as strategically important to 
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continue efforts to recruit ever more new smokers." 

And he quotes, "A massive potential market 
still exists among women and young adults, cigarette 
industry leaders agreed, acknowledging that 
recruitment of these millions of prospective smokers 
comprises the major objective for the immediate 
future and on a long-term basis as well, closed 
quote "(USTJ 1950b)." 

Would you agree that the USTJ is the United 
States Tobacco Journal? 

A. I would guess so, yeah. I don't know that. 

Probably. 

Q. "The, quote, 'boys and girls in uniform,' 

closed quote, were seen as a target audience that 
made good business sense, quote, 'since the majority 
are youngsters with pliable desires and subject to 
habit education that will be productive for many 
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years to come,' closed quote," citing Dunhill 1951. 

Do you know what Dunhill is? 

A. No. 

Q. "The strategic value of attracting the 

college-aged young was expressed by a Philip Morris 
(PM) executive. Quote, 'Research and experience 
proved that the consumer, at this age and experience 
level, is more susceptible to change, has 
far-reaching influence value, and is apt to retain 
brand habits for a longer period of time than the 
average consumer reached in the general market. 
Therefore, though the advertising cost per thousand 
in the college market is relatively high, the actual 
expenditure can be a great deal more efficient,' 
closed quote. (Gilbert 1957)." 

Another PM executive said, quote, 'Students 
are tremendously loyal. If you catch them, they'll 
stick with you like glue,' closed quote. (USTJ 
1962b)." 

This is not part of that quote but Professor 
Pollay goes on to say, "The same logic, of course, 
applies equally well, then as now, with respect to 
those even younger." 

Do you know whether the industry, after the 
1940s, still saw it as strategically important to 
continue efforts to recruit ever more new smokers? 

A. I don't know whether that's true or not. I 

have not seen anything in the public record to that 
effect. 

Q. If they set about to do that, wouldn't it 

make sense that they would target the people who 
were beginning to smoke? 
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MR. SHOLES: 


Objection. Beyond the scope of 
expertise. 


THE COURT: 


Overruled. Answer the question, if 
you're able to. 

A. I just don't have a basis to speculate on 

that. That's not my field. 
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MR. MURRAY: 

Carl, in the next column, there's a 
paragraph beginning "In 1958...." 

Would you highlight that, please, for 
the jury. 

EXAMINATION BY MR. MURRAY: 

Q. Would you read along with me. Doctor? 

"In 1958, the Philip Morris brand launched a 
print comic strip campaign featuring a, quote, 
'handsome, rough and ready,' closed quote, adventure 
hero, quote, 'Duke Handy,' closed quote." 

Are you familiar with that character, Duke 

Handy? 

A. No. 

Q. You didn't run across that in your research? 

A. Sitting here today, I don't recall seeing 

that. 

Q. Well, Professor Pollay goes on to report, "It 

was placed in the Sunday color comic sections of 40 
newspapers in a national network. Supporting this 
was a heavy promotional campaign which included 
stories and ads in the major newspapers carrying the 
cartoon series, Duke Handy campaign buttons, truck 
posters, newspaper display cards, newsboy 
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competitions and supporting publicity and 
promotional activities," citing USTJ 1958a. 

And I take it since you didn't run across 
that, that's not part of the material that you 
produced to this jury; is that correct? 

A. No, it was not part of what I produced. I 

mean, I don't know that it's true, but that's what 
it says. 

MR. MURRAY: 


Now, Carl, would you go to Page 5 of the 
report? And I think it would be Page 6 of 
the document. 

May I publish. Your Honor? 

THE COURT: 

You may publish it. 

MR. MURRAY: 

Carl, would you highlight for me in the 
left-hand column the paragraph that begins 
"The criticisms became particularly 
pointed...." through the end of that 
paragraph in the next column. 

EXAMINATION BY MR. MURRAY: 

Q. "There were, of course, critiques of these 

successful selling efforts of the cigarette 
advertisers. Criticism and concern flared in the 
1950s, sparked by Reader's Digest articles and other 
publicity of emergent scientific findings, leading 
to a, quote, 'health scare,' closed quote, and the 
launching of many new brands and product line 
extensions designed to appear to be, quote, 
'healthier,' closed quote, such as filters, 
king-sized (naturally filtered), menthol, or mild 
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variants. 
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"For an overview of the chronology of 
benchmark events in the history of cigarette 
advertising, see Table 1." 

Now, Doctor, in your research, did you 
run across these criticisms of the industry in their 
marketing practices in Reader's Digest? 

A. Could you put that back up? It's shrunk and 

I can't see it. 

Q. Sure. 

A. Let me just read it again. 

MR. MURRAY: 

Carl, put it back up again. 

THE WITNESS: 

Yes. I mean. Reader's Digest did 
address, certainly, the matter of filters and 
other changes in tobacco design, typically to 
the effect that cigarettes are being changed; 
but they're no more healthy, they're still 
very dangerous, and it's best to quit. 
EXAMINATION BY MR. MURRAY: 

Q. Doctor, I think you misunderstood what 

Professor Pollay is referring to here. He's talking 
about criticism and responses. And that's following 
his discussion of the advertising techniques. Would 
it appear to you that he's talking about criticism 
of the advertising rather than the product lines? 

I'll withdraw the question and move on. 

That's a little confusing and hard to sort out, so 
I'll move on. 

Carl, would you highlight the next paragraph 

for me? 
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And I'll read this and we'll move to the next 

column. 

"The criticisms became particularly pointed, 
as cigarette sales among teens grew despite the 
growing cancer concern among scientists in the early 
1960s. The industry continued to enjoy and expect 
sales specifically, quote, 'among teenagers who have 
not been much impressed by any antismoking 
campaigns' (Fortune 1963) ." 

You know what Fortune magazine is; don't you? 
A. Yes, sir. 

Q. Did you run across that article in your 

research? 

A. I believe so, yes. 

Q. Did you include that in your reliance 

materials? 

A. I don't know that I did. But, of course, I 

considered this statement. I think, you know, 
that's certainly the point of view — that's a point 
of view that Fortune had. 

I don't believe that it was — I don't think 
that there is enough in the — or I think the 
contrary view was much more prevalent, that is, that 
teenagers were getting the message. I don't know if 
teenagers — cigarette sales were going up. I know 
that over the long haul, cigarette sales were going 
down through the — from 1950 to today. 

Q. Doctor, that was not only the point of view 

of Fortune but it's also the point of view of 
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Professor Pollay; is it not? 

A. Yes. Since he's put it in the article, I 

assume he agrees with it. I don't. 

HUFFMAN & ROBINSON, INC., CERTIFIED COURT REPORTERS 
New Orleans, Louisiana (504) 525-1753 

19083 

Q. Would you agree with me that Fortune is a 

businessman's magazine? 

A. It's a business — Well, it is a magazine of 

American business and may be read mostly by 
businessmen. I read it sometimes. 

Q. Generally, it's very much pro-business; isn't 

it? 

A. Pardon me? 

Q. I said it's generally very much pro-business; 

is it not? 

A. Yes. 

Q. Continuing in this paragraph, "Gilbert 

Research, a firm specializing in the young, reported 
that estimates of smoking rates among ages 13 to 19 
were 35 percent, compared with 25 percent only two 
years earlier, with 44 percent of graduating seniors 
smoking. This was an impressive increase in the 
teenage smoking rate over two years, and the growth 
was linked to advertising by Fortune who commented, 
quote, 'Cigarette ads often portray and seem to be 
pitched directly at young people' (1963)." 

So it appears that Professor Pollay and 
Fortune magazine shared that opinion as well; didn't 
they? 

A. Yes, that's what it looks like. 

MR. MURRAY: 

Carl, would you go to Page 7 of the 
report. Page 8 of your document, and 
highlight — Excuse me. 

May I publish. Your Honor? 

THE COURT: 

You may publish it. 
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MR. MURRAY: 

And highlight for the jury the last 
paragraph on the — in the right-hand column, 
please, beginning "An analysis...." 
EXAMINATION BY MR. MURRAY: 

Q. "An analysis of the TV schedule chosen by 

cigarette firms in 1963 indicated that all firms 
except B & W bought a large number of shows whose 
audience was 30 percent or more youth under 21 
(Pollay 1994a, b). All together in 1963, cigarette 
brands sponsored a total of 55 shows for 125 hours a 
week. 

"Assuming conservatively that the average 
half-hour show involved only two commercial 
exposures, and based on realized audience data, it 
is estimated that teenagers saw an average of over 
1,000 cigarette TV commercials a year, and that even 
younger children aged 2 to 12 saw nearly as many." 

Now, Doctor, with regard to TV advertising, 
if, indeed, it was the intent of the industry to 
advertise in order to get adults to switch brands, 
as has been suggested, do you think that there were 
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shows available for advertising on television that 
would not have had audiences of 30 percent or more 
youth under age 21? 

MR. SHOLES: 

Same objection. 

THE COURT: 

The objection is overruled. Answer the 
question, if you're able to. 

A. Well, I'm going to have to ask Mr. Murray to 

run that one by me again. That was kind of complex. 
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EXAMINATION BY MR. MURRAY: 

Q. The question was that if it was the objective 

of the cigarette companies to simply have adults 
switch from somebody else's brand to their brand 
rather than appeal to new smokers, couldn't they 
have found programs on television that were directed 
to adults and would not have 30 percent or more 
youth audience? 

A. Well, you know, I just don't — I just don't 

know whether they could or not. That's beyond my 
area of expertise. I know there hadn't been any 
advertisements on — cigarette advertisements on TV 
since 1972. 

So if we're talking about 40 years ago, 55 
shows and 125 hours a week, that had to be some real 
long shows in there because most — I don't — In 
other words, I have some doubts about the 
calculation. But then I, you know, this is the 
first time I've ever seen this. 

But the answer about the 30 percent, can you 
find television shows for 30 percent that don't look 
to youth? I don't know. I don't know about the 
thousand cigarette commercials, either. I don't 
know that, either. 

Q. You don't know that, either. 

Carl, would you go to — 

But that is reported by Professor Pollay in 
the Journal of Marketing Theory and Practice? 

A. That's what he says. 

MR. MURRAY: 

Carl, would you go to Page 8 of the 
report. Page 9 of the document? 
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Your Honor, this next question is rather 
lengthy. And I know that you wanted to 
recess at 4:00, so this might be a good time 
to stop. 

THE COURT: 

Yes, we're going to recess at this 
point, ladies and gentlemen. This is your 
four-day weekend, so we will resume on 
Tuesday, April 29. Tuesday, April 29. 

Please remember my admonitions about not 
discussing the case with others. Have a nice 
weekend. We'll see you on Tuesday. 

(Whereupon the jury is excused at this 
time.) 

THE COURT: 
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Let the record reflect the jury has been 
discharged. 

Anything for the record by plaintiffs' 
counsel? 

MR. RUSS HERMAN: 

Yes, Your Honor. 

May it please The Court, in addition to 
the witness whose cross-examination is not 
yet concluded, we still need some direction 
as to what other witnesses the defendants 
will call next week. We've gotten sort of a 
mixed message on that. 

And as I understand it, we're here 
Tuesday, Wednesday, half day Thursday, all 
day Friday. And we just need to know who 
they're going to call. We've got to prepare. 

THE COURT: 
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I asked that that information be 
furnished to you. I don't know why that it 
hasn't been. I understand that there's a Dr. 
Rowell who will be a witness on next week? 

MR. WITTMANN: 

That's correct. Your Honor. 

And in addition to Dr. Rowell, we have 
some deposition testimony to be presented to 
the jury, including the deposition of Dr. 
Peter Hammill and the deposition of Dr. Gio 
Gori and the video deposition of Dr. 
Scheffman, which is a rather lengthy 
deposition. We may also have some document 
packages to read to the jury and present to 
the jury. And we believe that that will take 
up the week. 

MR. RUSS HERMAN: 

And the reason I asked the question is 
that's different information than we 
received. We've received that there would be 
two witnesses. Dr. Rowell and Mr. Townsend, 
who I believe is an RJR executive. And if 
he's not going to be called, I just wanted to 
have that clear on the record so that we're 
not challenged with preparing him for next 
week. 

MR. WITTMANN: 

It's our present intention not to call 
Dr. Townsend next week, but we don't have 
final confirmation. We're trying to schedule 
him so he will be able to come in and get off 
without having to make two trips. If he came 
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on next week, we're afraid we couldn't 
accomplish that. 

MR. RUSS HERMAN: 

The other question I had — this was a 
matter we discussed in chambers — Mr. Long 
was going to advise us or he said he was 
going to meet with other defense counsel. I 
had pointed out that they have 25 company 
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employees, executives listed on their witness 
list. 

We only have two witnesses after 
Townsend that are will-call witnesses, and we 
were to be advised as to who else at least 
among their company representatives were 
going to be called at some time during this 
trial. 

And as I understood it, Mr. Long was 
trying to sort that out and would give us an 
answer and we still don't have it. 

THE COURT: 

Mr. Long? 

MR. LONG: 

We can send an amended will-call list. 

I mean, I think we're getting to the point 
where we're figuring out which company 
witnesses are going to be called. We can 
send you an amended will-call list by 
tomorrow afternoon. 

MR. RUSS HERMAN: 

That's fine. Thank you very much. 

THE COURT: 

Anything else by plaintiffs? 
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MR. RUSS HERMAN: 

No, Your Honor. 

THE COURT: 

Defense counsel? 

MR. WITTMANN: 

Yes, Your Honor. 

We need some dates for some work on some 
deposition designations. 

THE COURT: 

I intend to talk about that next. 

MR. WITTMANN: 

Oh, okay. 

THE COURT: 

I mean, we've got Monday scheduled. 

MR. WITTMANN: 

Okay. 

THE COURT: 

And I understand that the request is 
that the depositions of G. Burger, D. 
Debethizy and A. Spears are going to be 
handled on Monday. And it's my plan to start 
that at 10:00 o'clock at the office of Mr. 
Gianna. 

MR. WITTMANN: 

Okay. 

MR. COPLEY: 

Your Honor, I told Ms. Mouton we're 
working with counsel to try to streamline 
these so that they will not take an extensive 
amount of time. I just want to notify The 
Court of that. 

MR. RUSS HERMAN: 
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Your Honor, we were also advised — and 
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I don't know whether it's been confirmed in 
terms of Mr. Gianna's availability, office 
availability — that on Monday, May the 5th, 
there were four or five additional 
depositions scheduled. 

As I recall, they were Philip Morris 
employees or consultants. And if those are 
confirmed for May the 5th, you know, we'd 
like to know that. 

THE COURT: 

I have no knowledge of those plans. And 
I'm sure we have some time to talk about that 
between now and May 5th. 

MR. RUSS HERMAN: 

Yes, Your Honor. 

THE COURT: 

Anything else before The Court recesses? 

MR. WITTMANN: 

No, Your Honor. 

THE COURT: 

Have a nice weekend. And remember that 
we have to leave this courtroom clean for 
Judge Belsome. 

MR. WITTMANN: 

Have a good weekend. Judge. 

THE COURT: 

Thank you. 

(Whereupon the proceedings were 
adjourned at 4:05 o'clock p.m.) 
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